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under the Federal Securities Laws, 93 Harv. L. Rev. 322
(1979).2

Whatever the outer limits of the Rule, petitioner Chiarella’s
case fits neatly near the center of its analytical framework.
He occupied a relationship to the takeover companies giving
him intimate access to concededly material information that
was sedulously guarded from public access. The information,
in the words of Cady, Roberts & Co., 40 S. E, C., at 912, was
“intended to be available only for a corporate purpose and
not for the personal benefit of anyone.” Petitioner, more-
over, knew that the information was unavailable to those with
whom he dealt. And he took full, virtually riskless advan-
tage of this artificial information gap by selling the stocks
shortly after each takeover bid was announced. By any rea-
sonable definition, his trading was “inherent[ly] unfai[r].”
Ibid. This misuse of confidential information was clearly
placed before the jury. Petitioner’s conviction, therefore,
should be upheld, and I dissent from the Court’s upsetting
that conviction.

?The Court observes that several provisions of the federal securities
laws limit but do not prohibit trading by certain investors who may possess
nonpublic market information. Ante, at 233-234. It also asserts that
“nejther the Congress nor the Commission ever has adopted a parity-of-
information rule.” Ante, at 233. In my judgment, neither the observation
nor the assertion undermines the interpretation of Rule 10b-5 that I sup-
port and that I have endeavored briefly to outline. The statutory provi-
sions cited by the Court betoken a congressional purpose not to leave the
exploitation of structural informational advantages unregulated. Letting
Rule 10b-5 operate as a “catchall” to ensure that these narrow exceptions
granted by Congress are not expanded by eircumvention completes this
statutory scheme. Furthermore, there is a significant conceptual distine-
tion between parity of information and parity of access to material infor-
mation. The latter gives free rein to certain kinds of informational
advantages that the former might foreclose, such as those-that result from
differences in diligence or acumen. Indeed, by limiting opportunities for
profit from manipulation of confidential connections or resort to stealth,
equal access helps to ensure that advantages obtained by honest means
reap their full reward.
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Held: Title 25 U. 8. C. §357, which provides that lands allotted in
severalty to Indians may be “condemned” for any public purpose under
the laws of the State or Territory where located, does not authorize a
state or local government to “condemn” allotted Indian trust lands by
physical occupation. Under the “plain meaning” canon of statutory
construetion, the term “condemned” in § 357 refers to o formal con-
demnation proceeding instituted by the condemning authority for the
purpose of acquiring title to private property and paying just com-
pensation for it, not to an “inverse condemnation” action by a landowner

to recover compensation for a taking by physical intrusion. Thus, the

Court of Appeals erred in holding that § 357 permitted acquisition of

allotted lands by inverse condemnation by certain cities in Alaska, even

though Alaska law might allow the exercise of the power of eminent

domain through inverse condemnation. Pp. 254-259.

590 F. 2d 765, reversed.

Rernquist, J., delivered the opinion of the Court, in which Burceg,
C. J, and BrennNaN, StewarT, MarsHALL, PowsLs, and Stevens, JJ.,
joined. Bracrmun, J., filed a dissenting opinion, in which Warre, J,,
joined, post, p. 259.

Harlon L. Dalton argued the cause for the United States.
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Moorman, Dirk Snel, and Carl Strass.
Robert S. Pelcyger irgued the cause for Bertha Mae Tabby-
tite, respondent under this Court’s Rule 21 (4), in support of
the United States. With him on the briefs was Vincent
Vitale.

Richard Arthur Weinig argued the cause and filed a brief
for respondents.
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MEg. JusTice ReENQuIsT delivered the opinion of the Court.

We granted the petition for certiorari of the United States
in this case, 444 U. S. 822, to decide the question “[w]hether
95 U. S. C. [§] 357 authorizes a state or local government to
‘condemn’ allotted Indian trust lands by physical occupa-
tion.” Pet. for Cert. 2. That statute, in turn, provides in
pertinent part:

“[L)ands_allotted in severalty to Indians may be con-
demned for any public purpose under the laws of the
State or Territory where located in the same manner as
land owned in fee may be condemned, and the money
awarded as damages shall be paid to the allottee.” 31
Stat. 1084.

We think this is a case in which the meaning of a statute
may be determined by the admittedly old-fashioned but none-
theless still entirely appropriate “plain meaning” canon of
statutory construction. We further believe that the word
“condemned,” at least as it was commonly used in 1901, when
25 U. S. C. § 357 was enacted, had reference to a judicial pro-
m.mm&:m instituted for the purpose of acquiring title to private
property and paying just compensation for it.

Both the factual and legal background of the case are com-
plicated, but these complications lose their significance under
our interpretation of §357. For it is conceded that neither
the city of Glen Alps nor the city of Anchorage, both Alaska
municipal corporations, ever brought an action to condemn
the lands here in question in federal court as required by
Minnesota v. United States, 305 U. S. 382 (1939). And since
we hold that only in such a formal judicial proceeding may
lands such as this be acquired, the complex factual and legal
history of the dispute between the Government, respondents
Glen M. Clarke et al.,, and respondent Bertha Mae Tabbytite
need not be recited in detail *

* Respondent Tabbytite lost in the Court of Appeals for the Ninth Cir-
. cuit wuh did not petition for certiorari from that decision. She is there-
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The Court of Appeals for the Ninth Circuit held that § 357
permits acquisition of allotted lands by what has come to be
known as “inverse condemnation.” 590 F. 2d 765 (1979).
In so holding. the court reasoned that “once the taking has
been accomplished by the state it serves little purpose to
interpret the statute to refuse to permit an inverse condemna-
tion suit to be maintained on the groun{d] that the state
should have filed an eminent domain action prior to the tak-
ing.” Id., at 767. We disagree with the Court of Appeals
and accordingly reverse the judgment.

There are important legal and practical differences between
an inverse condemnation suit and a condemnation proceeding.
Although a landowner’s action to recover just compensation
for a taking by physical intrusion has come to be referred to
as “inverse” or ‘reverse” condemnation, the simple terms
“sondemn”’ and “condemnation’” are not commonly used to de-
seribe such an action. Rather, a “condemnation” proceeding
is commonly understood to be an action brought by a con-
demning authority such as the Qovernment in the exercise of
its power of eminent domain. In United States v. Lynah,
188 U. S. 445 (1903), for example, which held that the Federal
Government's permanent flooding of the plaintiff’s land consti-
tuted a compensable “taking” under the Fifth Amendment,
this Court consistently made separate reference to condemna-
tion proceedings and to the landowner’s cause of action to
recover damages for the taking. Id., at 462, 467, 468.°

fore a respondent in this Court. This Court’s Rule 21 (4). Her counsel
has filed both a brief and reply brief adopting the statements of the case
and the arguments set forth in the brief for the United States, but prin-
cipally devoted to “matters mot included in the Brief of the United
States.” Since we agree with the position advanced by the United States,
we need not decide whether Tabbytite’s arguments comply with this
Court’s Rule 40 (1)(d)(2). See also Rule 40 (3).

2 The landowner's right to sue for damages was based on the theory that
if a landowner were entitled to have governmental agents enjoined from
taking his land without implementing condemnation proceedings, he also
was entitled to waive that right and to demand just compensation as if the
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More recent decisions of this Court reaffirm this well-estab-
lished distinction between condemnation actions and physical
takings by governmental bodies that may entitle a landowner
to sue for compensation. Thus, in Ivanhoe Irrigation Dis-
trict v. McCracken, 357 U. S. 275, 291 (1958), when discussing
the acquisition by the Government of property rights neces-
sary to carry out a reclamation project, this Court stated that
such rights must be acquired by “paying just compensation
therefor, either through condemnation or, if already taken,
through action of the owners in the courts.” And in United
States v. Dickinson, 331 U. 3. 745, 749 (1947), this Court re-
ferred to the Government's choice ‘not to condemn land but
to bring about a taking by a continuous process of physical
events.” See also id., at 747-748; Dugan v. Rank, 372 U. S.
609, 619 (1963).°

Government had taken his property under its sovereign right of eminent
domain. 188 U. S, at 462. See also, e. g., United States v. Great Falls
Manufacturing Co., 112 U. 8. 645, 656 (1884). Cf. United States v, Lee,
106 U. S. 196 (1882) (holding that landowner could bring suit for eject-
ment against federal officials who took possession of land without bringing
condemnation proceedings): Winslow v. Baltimore & Ohio R. Co., 188
U. S. 646, 660-661 (1903) (after declining to treat a suit for damages by a
landowner as a condemnation action, the Court directed the lower court
to enjoin temporarily proceedings brought by the landowner to dispossess
the railroad company from the land “in order to enable [the railroad
company] to condemn such land in proper proceedings for that purpose,
which cannot be taken in the present suit”).

3 Also, in United States v. Dow, 357 U. 8. 17, 21 (1958), this Court
stated:

“Broadly speaking, the United States may take property pursuant to its
power of eminent domain in one of two ways: it can enter into physical
possession of property without authority of a court order; or it can insti-
tute condemnation proceedings under various Acts of Congress providing
authority for such takings. Under the first method—physical seizure—no
condemnation proceedings are instituted, and the property owner is pro-
vided a remedy under the Tucker Act, 28 U.S.C. §§ 1346 (a) (2) and 1491,
to recover just compensation. See Hurley v. Kincaid, 285 U. S. 95, 104,
Under the second procedure the Government may either employ statutes
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The phrase “inverse condemnation” appears to be one that
was coined simply as a shorthand description of the manner in
which a landowner recovers just compensation for a taking of
his property when condemnation proceedings have not been
instituted. As defined by one land use planning expert, “[i]n-
verse condemnation is ‘a cause of action against a govern-
mental defendant to recover the value of property which has
been taken in fact by the governmental defendant, even
though no formal exercise of the power of eminent domain
has been attempted by the taking ageney.” D. Hagman,
Urban Planning and Land Development Control Law 328
(1971) (emphasis added). A landowner is entitled to bring
such an action as a result of “the self-executing character
of the constitutional provision with respect to compensa-
tion. ...” See 6 P. Nichols, Eminent Domain § 25.41 (3d rev.
ed. 1972). A condemnation proceeding, by contrast, typically
involves an action by the condemnor to effect a taking and
acquire title. The phrase “inverse condemnation,” as a com-
mon understanding of that phrase would suggest, simply
describes an action that is the “inverse” or ‘“reverse” of a
condemnation proceeding.

There are also important practical differences between con-
demnation proceedings and actions by landowners to recover
compensation for “inverse condemnation.” Oosmmmwbméo.n
proceedings, depending on the applicable statute, require varl-
ous affirmative action on the part of the condemning author-
ity. To accomplish a taking by seizure, on the other rmsmr a
condemning authority need only occupy the land in ngmsg.
Such a taking thus shifts to the landowner the burden to dis-
cover the encrogchment and to take affirmative action to re-
cover just compensation. And in the case of Indian trust

which require it to pay over the judicially determined compensation be-
fore it can enter upon the land, . .. or proceed under other statutes
which enable it to take immediate possession upon order of court before
the amount of just compensation has been ascertained.”
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lands, which present the Government ‘ ‘with an almost stag-
gering problem in attempting to discharge its trust obligations
with respect to thousands upon thousands of scattered Indian
allotments,” ”” Poafpybitty v. Skelly Oil Co., 390 U. S. 365, 374
(1968), the United States may be placed at a significant dis-
advantage by this shifting of the initiative from the con-
demning authority to the condemnee.

Likewise, the choice of the condemning authority to take
property by physical invasion rather than by a formal con-
demnation action may also have important monetary conse-
quences. The value of property taken by a governmental
body is to be ascertained as of the date of taking. United
States v. Miller, 317 U. S. 369, 374 (1943). In a condemna-
tion proceeding, the taking generally occurs sometime during
the course of the proceeding, and thus compensation is based
on a relatively current valuation of the land. See 1 L. Orgel,
Valuation in Eminent Domain §21, n. 29 (2d ed. 1953).
When a taking occurs by physical invasion, on the other hand,
the usual rule is that the time of the invasion constitutes the
act of taking, and “[i]t is that event which gives rise to the
claim for compensation and fixes the date as of which the
land is to be valued. . ..” United States v. Dow, 357 U. S.

17, 22 (1958).

" Thus, even assuming that the term “inverse condemnation”
were in use in 1901 to the same extent as it is today, there
are sufficient legal and practical differences between “condem-
nation” and “inverse condemnation” to convince us that when
§ 357 authorizes the condemnation of lands pursuant to the
laws of a State or Territory, the term “condemned” refers not
to an action by a landowner to recover compensation for a
taking, but to a formal condemnation proceeding instituted
by the condemning authority.*

* The legislative history of § 357 does not provide any meaningful guid-
ance as to the meaning of “condemned.” The language eventually adopted
as § 357 was not part of the original bill. It was inserted, without com-
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Réspondent municipality of Anchorage argues that the
action authorized by the Court of Appeals here should be
regarded as one in condemnation because Alaska law allows
the “exercise of the power of eminent domain through inverse
condemnation or a taking in the nature of inverse condemna-
tion.” Brief for Respondent Municipality of Anchorage 16.
But we do not reach questions of Alaska law here because 25
U. S. C. § 357, although prescribing that allotted lands “may
be condemned for any public purpose under the laws of the
State or Territory where located,” requires that they nonethe-
less be “condemned.” It is conceded that there has never
been a formal condemnation action instituted in this case.
Since we construe such an action to be an indispensable pre-
requisite for the reliance of any State or Territory on the
other provisions of this section, we therefore reverse the judg-
ment of the Court of Appeals.

Reversed.

MRr. JusTicE BrackMUN, with whom Mr. JusticE WHITE
joins, dissenting.

Since the Court’s opinion sets forth none of the facts of
this case, it may be well to mention at least a few.

Bertha Mae Tabbytite, an American Indian, in 1954 settled
on a 160-acre plot in the Chugach Mountains southeast of
Anchorage, Alaska. ‘She initially sought to perfect her claim
to the land under the homestead laws and thereby to obtain
an unrestricted fee title. Her applications for this were
unsuccessful, however, and in 1966 Tabbytite agreed to accept
a restricted trust patent to the land as an Indian allottee. As
a result, the legal title remains in the United States, and

ment or discussion,»on the Senate floor. 34 Cong. Rec. 1448 (1901).
And the House Report only briefly discussed §3 of the Act, to which
§ 357 was added. It stated: “Fifth. Providing for the opening of high-
ways through like lands under State and Territorial laws and upon the
payment of compensation.” H. R. Rep. No. 2064, 56th Cong., 2d Sess,, 3
(1900).
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Tabbytite’s powers of alienation are restricted. See 25
U. 8. C. § 348,

Meanwhile, in 1958 Glen Clarke and his wife applied for a
homestead patent on 80 acres adjoining the Tabbytite allot-
ment. Two months later, without obtaining an easement,
they constructed a road across that land. The Clarkes re-
peatedly contested Tabbytite’s homestead application and
prevented her from perfecting her patent. After securing
their own patent in 1961, the Clarkes subdivided their prop-
erty into 40 parcels, most of which were sold to others before
this litigation began. That subdivision and surrounding lands
were incorporated in June 1961 as a third-class city called
Glen Alps.  As a third-class city under Alaska law, Glen Alps
did not possess the power of eminent domain.

In 1969, the United States filed the present action for
damages and to enjoin the use of the road across the Tabby-
tite allotment. The District Court awarded damages for
trespass but denied the injunction. The court concluded that
the road was a “way of necessity,” and that closing the road
would cause “hardship” to the defendants. On the initial
appeal to the United States Court of Appeals for the Ninth
Circuit, that court reversed and did so on the grounds that
upon entry in 1954 Tabbytite's title to the land was good
-against everyone except the United States Government, and
that the Clarkes were not successors in interest to an easement
implicitly retained by the Government. 529 F. 2d 9%4
(1976).

That ruling, however, was not the end of the case. In
September 1975, the municipality of Anchorage annexed Glen
Alps and apparently took over maintenance of the roadwayv.
On the remand to the District Court, the munieipality entered
the proceedings and opposed an injunction on the ground that
it already had effectively exercised its power of eminent
domain by “inverse condemnation.” The United States took
the position that the federal statute consenting to condemna-
tion of allotted lands, 25 U. S. C. § 357. does not authorize
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inverse condemnation. The District Court ruled that under
the federal statute. state law determines the propriety of
condemnation proceedings and that Alaska law, indeed, recog-
nized “inverse condemnation.” The court held, accordingly,
that Tabbytite was entitled to just compensation, but that an
injunction should not issue.

On appeal, the Ninth Circuit affirmed and remanded the
case for further proceedings. 590 F. 2d 765 (1979). It
agreed with the District Court that § 357 permits a State to
take Indian land by paying compensation in an inverse con-
demnation action. It reasoned that “once the taking has
been accomplished by the state it serves little purpose to
interpret the statute to refuse to permit an inverse condemna-
tion suit to be maintained on the grounds that the state
should have filed an eminent domain action prior to the
taking.” 590 F. 2d. at 767. It observed that “it seems a
contradiction to deny Indian beneficial owners a cause of
action for damages under the guise of protecting their rights.”
It predicted that its holding would encourage States and
political subdivisions to act “with more circumspection, not
less, when governmental activities conflict with ownership
rights of Indian trust lands.” Ibid.

I find the opinion of the Ninth Circuit persuasive. The
present case is not a dispute about a right but about a remedy.
There is, of course, no question that if § 357 applies, Anchor-
age has the right to take Tabbytite's property through tradi-
tional eminent domain proceedings, and that Tabbytite has a
right to just compensation if it does so. The case centers,
however, in the fact that the municipality already has taken
an interest in the property without a formal proceeding; the
issue, then, is whether an after-the-fact award of just com-
pensation is an adequate remedy. The dispute is in the
measure of damages.

There is no question that inverse condemnation is recog-
nized by Alaska law in circumstances similar to the present
case. State of Alaska, Dept. of Highways v. Crosby, 410 P.
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od 724 (Alaska 1966); City of Anchorage V. Nesbett, 530 P.
2d 1324 (Alaska 1975).% Asl read § 357, it does not prohibit
resort to inverse condemnation under state law. The statute
explicitly refers to state law, and I read in the statute no
specialized definition of the term “oondemned”’ as a matter
of federal law.

The United States and Tabbytite perhaps are concerned
that in an action for inverse condemnation, the property inter-
est will be valued at the earlier date of the entry rather than
at the subsequent date of the institution of formal condemna-
tion proceedings. The inference, of course, is that the
property interest «ill have appreciated in value in the interim,
to the advantage of the Indian allottee. I suspect that this
argument has more form than substance. Interest during the
intervening period will make up much of the difference. And
still more of that difference might well be the result of the
improvement for which eminent domain is belatedly invoked.
There is perhaps little reason to doubt, in this very case, that
the Tabbytite property is more valuable becausc it is crossed
by a graded, improved. and publicly maintained road.

For these reasons, 1 would affirm the judgment of the
Court of Appeals. and 1 respectfully dissent from the Court’s
reversal of that judgment.

e

*Tt is not clear that Alaska law would permit deliberate resort to inverse
condemnation as a means of avoiding initiation of formal condemnation
proceedings. That issue is not before us, since Anchorage first assumed
responsibility for the road under a claim of right under the first judgment
of the District Court. .
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RUMMEL v. ESTELLE, CORRECTIONS DIRECTOR

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR TH
FIFTH CIRCUIT

No. 78-6386. Argued January 7, 1980—Decided March 18, 1980

Petitioner, who previously on two separate occasions had been convict
in Texas state courts and sentenced to prison for felonies (fraudulent
of a credit card to obtain $80 worth of goods or services, and passing
forged check in the amount of $28.36), was convicted of a third felo
obtaining $120.75 by false pretenses, and received a mandatory :
centence pursuant to Texas' recidivist statute. After the Texas apl
late courts had rejected his direct appeal as well as his subsequent ¢
lateral attacks on his jmprisonment, petitioner sought a writ of hat
corpus in Tederal District Court, claiming that his life sentence was
disproportionate to the crimes he had committed as to constitute ¢
and unusual punishment in violation of the Eighth and Fourtee
Amendments. The District Court rejected this claim, and the Gt
of Appeals affirmed, attaching particular importance to the probab
that petitioner would be eligible for parole within 12 years of
initial confinement.

Held: The mandatory life sentence imposed upon petitioner does

constitute cruel and unusual punishment under the Eighth and ¥

teenth Amendments. Pp. 268-285.

(a) Texas’ interest here is not simply that of making criminal
unlawful acquisition of another person’s property, but is in addition
interest, expressed in all recidivist statutes, in dealing in a harsher:
ner with those who by repeated criminal acts have shown that the
incapable of conforming to the norms of society as established k
criminal law. The Texas recidivist statute thus is nothing more t!
societal decision that when a person, such as petitioner, commit
another felony, he should be subjected to the serious penalty ¢
imprisonment, subject only to the State’s judgment as to whetl
grant him parole. Pp. 276-278.

(b) While petitioner’s inability to enforce any “right” to parol
cludes treating his life sentence as equivalent to a 12 years’ sel
pevertheless, because parole is an established variation on impriso!

a proper assessment of Texas’ treatment of petitioner could not

the possibility that he will not actually be imprisoned for the

bis life. Pp. 280-281.
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CONDEMNATION OF ALASKA NATIVE ALLOTMENTS AND NATIVE
TOWNSITE LOTS UNDER 25 U.S.C. § 337 (1964)

Act of Mareh 3, 1901, 31 Stac. 1084, 25 U.S5.C. § 357 (1964)-~
Act of May 17, 1906, 34 Stat. 197, as_amended, Act of August 2,
1956, 70 Stac. 954--Act of May 25, 1926, &b Stat. 629--Alaska;
Indian and Native Affairs--Eminent Domain--Indian Lands: Generally

The Act of March 3, 1901, 31 Stat. 1084, 25 U, S.C, § 357 (1964)
authorizes the State of Alaska to condemn Native allotments granted
pursuant to the Act of May 17, 1906, 34 Stat. 197, as amended,

Act of August 2, 1956, 70 Stat. 954 and Native townsite lots granted
pursuant to the Act of May 25, 1926, 44 Stat. 629,

Alaska: Statchood Act

The provisions of the Alaska Statehood Act of July 7, 1958, 72
. Stat. 339, do not conflict with the Act of March 3, 1901, 31 Star,

1084, 25 U.S.C. § 357 (1964), authorizing State condemmation of
Indian allotments.

words and Phrascs

The term '"lands allottkd in severalty to Indians" as used in the
Act of Mareh 3, 1901, 31 Stat. 1084, 25 U.S.C. § 357 (1964),
authorizinyg State condemnation of Indian allotments, includes
townsite lots prancted to Alaska Natives under the Act of May 25,
1926, 44 Stat. 629, and Alaska Native allotments granted under

the Act of May 17, 1906, 34 Stat. 197, ag amended, Act of August 2,
1956, 70 Stat. 954,




